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JURISDICTIONAL STATEMENT 

Petitioner-Appellant’s jurisdictional statement is not complete and correct. 

The district court had jurisdiction over petitioner’s motion to vacate, set 
aside, or correct his sentence pursuant to 28 U.S.C. § 2255. The district court 
denied the motion, (A. 71-158), and denied a certificate of appealability (A. 152), 
and judgment was entered on July 23, 2010. A. 153.1 On August 19, 2010, 
which is within 28 days of the entry of judgment, petitioner filed a timely motion 
to alter or amend the judgment pursuant to Fed. R. Civ. P. 59(a). R. 52. On 
October 27, 2011, that motion was denied. A. 154-176. Petitioner had 60 days 
from the denial of the Rule 59(e) motion within which to file a notice of appeal. 
Fed. R. App. P. 4(a)(1)(B), (a)(4)(A) (iv). He filed a timely notice of appeal on 
December 23, 2010. A. 177. 

This Court has jurisdiction pursuant to 28 U.S.C. §§ 1291 and 2253(a) 
because the judgment below is final, and this Court has issued a certificate of 


appealability pursuant to 28 U.S.C. § 2253(c)(2). 


"The record on appeal consists of the docket entries in the § 2255 proceeding, 
cited as “R.” followed by a document number; transcripts of petitioner’s criminal trial, 
separately paginated, cited as “Tr. Vol.” followed by volume and page numbers; and 
exhibits from the criminal trial, cited “G. Ex.” or “D. Ex.” followed by an exhibit 
number. Petitioner has filed a separate appendix containing several items from the 
record. It is sequentially paginated, and cited as “A.” followed by a page number. 
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ISSUES PRESENTED FOR REVIEW 
1. Whether petitioner’s absence during in camera voir dire of potential 
jurors to determine if they should be challenged for cause based on exposure to 
pretrial publicity amounted to a deprivation of due process. 
(a) Whether the district court’s finding that petitioner waived his 
right to be present for the in camera voir dire is not clearly erroneous. 
(b) Whether petitioner procedurally defaulted this claim by failing 
to raise it on direct appeal. 
Whether petitioner has failed to overcome the presumption that 
counsels’ representation was based on informed, reasonable strategic decisions. 
3. Whether petitioner has failed to establish that, had counsel done 
things differently, there is a reasonable likelihood that petitioner would have 
been acquitted. 
STATEMENT OF THE CASE 
Petitioner was convicted by a jury on two counts of obstruction of justice, 
18 U.S.C. § 1503, and one count of soliciting a crime of violence, 18 U.S.C. § 378, 
and the judgment was affirmed on appeal. United States v. Hale, 448 F.3d 971 
(7th Cir. 2006), cert. denied, 549 U.S. 1158 (2007); A. 44-60. On the day before 
the anniversary of the denial of certiorari, petitioner filed a motion under 28 


U.S.C. § 2255. R. 1. The district court denied the motion (A. 71-153), denied a 


Case: 11-3868 Document: 37 Filed: 10/17/2012 Pages: 54 


certificate of appealability (A. 152), and denied a motion to alter or amend the 
judgment pursuant to Fed. R. Civ. P. 59(e). A. 154-176. Petitioner filed a timely 
notice of appeal. A. 177. 

On March 6, 2012, this Court granted a certificate of appealability “as to 
whether [petitioner’s] trial counsel provided effective assistance and whether 
Hale’s due process right to be present at all critical stages was violated. In 
addition to any other alleged errors by counsel that Hale wishes to argue, the 
parties should specifically address counsel’s performance with respect to jury 
selection.” 

STATEMENT OF FACTS 
Offense Conduct 

Petitioner was convicted following a jury trial of soliciting the murder 
United States District Court Judge Joan Humphrey Lefkow, of the Northern 
District of Illinois, in retaliation for ruling against him in a civil lawsuit. A. 49. 
He was also convicted on two counts of obstructing justice. Id. On a third 
obstruction count, the district court granted a judgment of acquittal. A. 31-34. 

Petitioner was the Pontifex Maximus of a white supremacist organization 
called, in 2000, the World Church of the Creator. A. 49. In that year, the World 
Church was sued in federal court in Chicago by the TE-TA-MA Truth 


Foundation, which went by the name “Church of the Creator,” for trademark 
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infringement. Id. The case was assigned to Judge Lefkow. Jd. Both sides 
moved for summary judgment, which Judge Lefkow granted in favor of the 
World Church. Jd. The Foundation appealed, and this Court reversed and 
remanded with directions to enter judgment in favor of the Foundation. Id. On 
November 19, 2002, Judge Lefkow entered a detailed order directing the World 
Church to cease all infringing acts. A. 49-50. 

At the time this order was entered, petitioner had been under FBI 
surveillance for years, ever since he delivered a eulogy at the funeral service for 
follower Benjamin Smith. A. 50. In July 1999, Smith went on a shooting spree 
in Illinois and Indiana, targeting minorities, killing two and wounding nine. Id. 
The spree ended when Smith committed suicide. Id. 

In the eulogy, a recording of which was played at trial, petitioner called 
Smith “a very good man,” who was willing to “take action for his people.” A. 50. 
Petitioner called it the policy of the World Church to advocate through lawful 
means, but “when you are sending niggers...” to promote “the destruction of our 
white people .. . do not be surprised when a white man of the character and 
honor of Ben Smith stands up and fights back in the way he did.” Id. 

Tony Evola, a cooperating witness, joined the World Church in March 
2000, gained petitioner’s trust, and was named head of security for petitioner. 


A. 50. From then through December 2002, Evola recorded many conversations 
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with petitioner, and saved electronic communications, in which they discussed 
the possibility doing violence to others opposed to petitioner. A. 50-52. Then, in 
late 2002, after Judge Lefkow entered the November 19 order, there was a series 
of recorded conversations and electronic communications between petitioner and 
Evola in which petitioner solicited the murder of Judge Lefkow. A. 52-53. This 
evidence formed the backbone of the government’s case. Id. 

Following the entry of judgment by Judge Lefkow in favor of the 
Foundation in November 2002, petitioner disseminated to his followers a writing 
titled “Rigged Court System Declares War on Church.” A. 52, 312-313. Init, he 
wrote that the judgment “places our Church in a state of war with this federal 
judge and any acting on authority of her kangaroo court.” Jd. Days later, on 
December 4, 2002, petitioner sent an e-mail to Evola instructing him to find the 
home addresses of Judge Lefkow and the three lawyers, all male, who 
represented the Foundation. A. 52, 314. The next day, Evola went to petitioner’s 
home to discuss his efforts to find the home address of “the Jew judge.” A. 52, 
318. Evola asked petitioner whether, when the address was found, “we gonna 
exterminate the rat?” A. 52, 319. Petitioner responded that it was his intent to 
abide by the law, but that Evola could do whatever he wanted with the 
information: petitioner to Evola, “So that makes it clear;” Evola, “Consider it 


done;” petitioner, “Good.” Id. 
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On December 9, 2002, Evola sent an e-mail to petitioner stating that he 
had discussed “the rat problem” with an “exterminator” who believed he had 
“located her” and was “working to get rid of the femala [sic] rat right now.” 
A. 52, 324. Petitioner did not respond, but an electronic receipt showed that he 
had opened the message. A. 52. 

On December 17, 2002, Evola went to petitioner’s home to discuss 
“exterminating the rat.” A. 53, 333. Evola said “That Jew rat you know, she 
gotta go down I guess, you know.” A. 343. Petitioner said that he could take no 
part in that, but that whatever other people do “is according to the dictates of 
their own conscience.” A. 53, 341. Petitioner added that if he were to read ina 
newspaper that “something happens to certain creepy people, people that I don’t 
like” it would put “a smile on my face.” A. 53, 350. Petitioner was arrested on 
January 8, 2008. Id. 

The § 2255 Proceedings 

On January 7, 2008, petitioner filed his motion under § 2255. R. 1. He 
alleged that he was denied his due process right to be present during critical 
stages of his trial because, during jury selection, the district court conducted 
parts of the voir dire in camera, with the lawyers, but not petitioner, present. 
Id. This also formed the basis for a claim of ineffective assistance of counsel, i.e., 


that counsel failed to protect his right to be present. Jd. Petitioner also alleged 
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that counsel were ineffective in their selection of a theory of defense, and in 
making several unreasonable and prejudicial decisions regarding the 
presentation of evidence, objections to the government’s evidence, and closing 
argument. Id. 

The district court denied the motion without an evidentiary hearing, 
finding that petitioner’s claims were refuted by the record. A. 71. Inan 81-page 
Opinion and Order, the court painstakingly analyzed petitioner’s claims, and 
rejected them. A. 72-152. Petitioner filed a timely motion to alter or amend the 
judgment pursuant to Fed. R. Civ. P. 59(e) (R. 65), which the court denied in a 
22-page Opinion and Order (A. 155-176). This appeal followed. 

SUMMARY OF ARGUMENT 

1. Petitioner has not shown that his right to due process was violated 
when he was absent from in camera voir dire to question venirepersons about 
their exposure to pretrial publicity, and determine whether they should be 
excused for cause. The due process right to be present depends on whether the 
defendant’s presence has a reasonably substantial relation to his ability to 
defend against the charges. Petitioner’s personal presence at the in camera voir 
dire would not have materially assisted counsel in making cause challenges for 
bias based on exposure to pretrial publicity. The district court properly found 


that petitioner personally waived his presence, and this finding of fact is not 
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clearly erroneous. Petitioner procedurally defaulted this claim because it could 
have been raised on direct appeal but was not. Petitioner has not shown cause 
or prejudice, and his claim of actual innocence is without merit. 

2. Petitioner failed to overcome the presumption that counsel made 
objectively reasonable strategic decisions to which the district court properly 
deferred, and there is no showing of prejudice in any event. Petitioner has 
raised several specific instances in which he argues that counsel performed 
deficiently, and that he was prejudiced. All were correctly rejected by the 
district court. 

A. Counsel conferred with petitioner regarding having petitioner present 
during the in camera voir dire and reasonably advised him that he need not be 
there. Petitioner acquiesced. The jurors might have been less candid in their 
answers to questions about potential bias from exposure to pretrial publicity 
with petitioner present, making cause challenges more difficult. There is no 
prejudice because there is nothing petitioner could have contributed to the voir 
dire. 

B. Counsel made reasonable strategic decisions in making cause and 
peremptory challenges. None of the empaneled jurors was excusable for cause, 
and petitioner does not make an independent argument that the jury was biased 


and not impartial. Counsel reasonably refrained from peremptory challenges to 
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African-American jurors, and a white juror with an African-American domestic 
partner, because petitioner’s objections to these jurors were impermissibly based 
on race. 

C. Counsel understood the facts of the case and made a reasonable 
strategic decision regarding what defense to present. Petitioner’s arguments 
that the evidence actually showed that he solicited a murder, but not the murder 
of Judge Lefkow, and that counsel failed to understand this, are both wrong. 
The most plausible reading of the December 5, 2002 recorded conversation is 
that petitioner and Evola were talking about Judge Lefkow when discussing 
exterminating a “Jew rat.” Counsel understood the potential ambiguity in the 
conversation, and cross-examined Evola about the fact that he had mentioned 
both the “Jew judge” and “the other rats” before he said “when we get it [an 
address], we gonna exterminate the rat?” 

D. Counsel reasonably chose not to present evidence petitioner now says 
should have been presented. The bulk of this evidence consists of matters 
contained in petitioner’s own written declarations in support of his § 2255 
motion, but at trial, counsel reasonably advised petitioner not to testify. 
Petitioner executed a written waiver of his right to testify, and was questioned 
about it on the record by the district court, who was satisfied that petitioner 


made a knowing and intelligent decision. 
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E. Counsel did not unreasonably fail to have the December 5 tape 
professionally analyzed because there was no indicia of tampering. Petitioner 
was not prejudiced because, as the district court found, the difference between 
what petitioner believed was said in the conversation and what appeared on the 
government’s transcript was inconsequential. 

F. The district court amply demonstrated in its written rulings its correct 
understanding of petitioner’s alternative theory of defense, its understanding 
that petitioner needed to create reasonable doubt, and did not need to 
affirmatively prove his innocence, and its understanding that it needed to 
consider the impact petitioner’s proffered evidence likely would have had upon 
the jury had it been presented. 

G. The district court correctly found that counsel’s decision to offer into 
evidence two books expounding the racist creed of the World Church was a 
reasonable trial strategy. The books were used in cross-examining government 
witness Jon Fox, and inflammatory passages were read into the record, but the 
strategy proved successful because the jury acquitted petitioner on the count to 
which Fox’s testimony pertained. Petitioner was not prejudiced because the 
content of the books told the jurors nothing they did not already know. 

H. The district court correctly found that the theory of defense p-resented, 


though unlikely to secure a full acquittal, was reasonable when compared to the 


10 
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alternative theory petitioner argues should have been presented, because it was 
at least more plausible than the alternative theory. 

I. Petitioners claim that counsel was ineffective for failing to block 
admission of this Court’s opinion in the trademark suit between the World 
Church and the Foundation is without merit. Counsel objected to this evidence, 
but the district court overruled the objection. 

J. The district court correctly found that counsel had a reasonable 
strategic basis for cross-examining Evola about petitioner’s solicitation of 
another man to go on a shooting spree as Benjamin Smith had done. The 
strategy was to establish that this alleged solicitation never happened, and that 
Evola is a chronic liar. The government’s hearsay objection was sustained, but 
that did not make the strategy constitutionally defective, and this loose stringdid 
not affect the outcome. 

K. Counsel were not ineffective for not preparing petitioner to testify, 
because petitioner waived his right to testify, and counsel stated on the record 
that it was his advice that petitioner not testify because that would have opened 
the door to cross-examination regarding matters the district court kept out of the 
government’s case. 

L. Counsel’s strategy regarding closing argument was to concede the 


repugnance of petitioner’s beliefs, but urge the jury to disregard them and and 


11 
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not base a guilty verdict on them. The district court found this to be a 
reasonable strategy, and petitioner does not disagree. His argument is that 
counsel went too far. The district court properly rejected this claim. 

M. There being no error, the district court properly rejected petitioner’s 
cumulative impact argument. 

3. The district court did not abuse its discretion in denying an 
evidentiary hearing, and petitioner does not identify any disputed issues of 
material fact that should have called for a hearing. 

ARGUMENT 
I. Petitioner’s Absence from the in Camera Voir Dire Did Not 

Deprive Him of Due Process; He Waived His Right to Be Present; 

and He Procedurally Defaulted this Claim. 

A. Standard of Review 

This Court reviews claims of constitutional error de novo and the 
underlying findings of fact for clear error. United States v. Tinnie, 629 F.3d 749, 
751 (7th Cir. 2011). However, neither counsel nor petitioner objected to 
petitioner’s absence from the in camera voir dire while it was going on, or after 
trial, or on direct appeal, so review is for plain error. United States v. Smith, 230 


F.3d 300, 309 (7th Cir. 2000); United States v. McCoy, 8 F.3d 495, 496 (7th Cir. 


1993). 


12 
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B. Background 

At the outset of jury selection, the district court asked of the venire 
generally, “Have any of you read, seen, or heard any news reports concerning 
this case, concerning Matthew Hale, concerning a person by the name of 
Benjamin Smith, concerning the World Church of the Creator, or concerning a 
racially motivated shooting spree that occurred in and around Chicago in July 
of 1999 in which the former basketball coach at Northwestern University, Ricky 
Birdsong, was killed. If so, please raise your hands.” Tr. Vol. 1 a.m., 31. Several 
venirepersons raised their hands. 

These people were questioned individually, in camera in chambers so as 
not to taint the rest of the venire with their exposure to publicity (A. 135), to 
determine whether they needed to be excused for cause. E.g., Tr. Vol. 1 a.m., 31- 
34. The questioning was limited to the subject of exposure to publicity, and only 
cause challenges based on such exposure were entertained. E.g., id. The in 
camera questioning took all of the first day of jury selection, and a brief portion 
of the second day. Tr. Vol. 1 a.m., 31-110; Tr. Vol. 1 p.m., 127-270; Tr. Vol. 2, 6- 
57. Petitioner was not present for this. He remained in the courtroom. A. 182- 
185. His lawyer told the district court “Mr. Hale had asked whether I thought 
he should come here. I said I would report back. I said I thought it was okay if 


he was not here.” A. 184-185. 


13 
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Sixty-five venirepersons were examined, and cause challenges were made 
and decided after each examination, after the venireperson had left chambers. 
Tr. Vol. 1 a.m., 31-110; Tr. Vol. 1 p.m., 127-270; Tr. Vol. 2, 6-57. There was no 
instance in which a defense cause challenge was rejected by the district court. 
Id. Twenty were excused. Tr. Vol. 1 a.m., 41, 59, 78, 85-86, 89, 95, 100-101, 107, 
109; Vol 1 p.m., 168, 177-179, 183-184, 187-188, 199, 240, 247, 256, 259-260; 
Tr.Vol. 2, 9, 30. Counsel for both sides were given the opportunity during each 
examination to personally question the venirepersons, and defense counsel took 
advantage of this occasionally. E.g., Tr. Vol. 1 a.m., 33. 

C. Analysis 

1. Due Process 

The right to be present during critical phases of the trial stems from the 
Sixth Amendment's confrontation and counsel provisions, and from the Fifth 
Amendment’s due process right to fundamental fairness. United States v. 
Gagnon, 470 U.S. 522, 526 (1985) (per curiam); Illinois v. Allen, 397 U.S. 337, 
338 (1970). Petitioner’s claim is based solely on the due process clause. Br. 11. 
“(T]he presence of a defendant is a condition of due process to the extent that a 
fair and just hearing would be thwarted by his absence, and to that extent only.” 


Snyder v. Massachusetts, 291 U.S. 97, 107-108 (1934). On review, this court 


14 
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makes this determination in light of the record as a whole. McCoy, 8 F.3d 495, 
497 (Tth Cir. 1993).” 

“[A] defendant has a due process right to be present at a proceeding 
‘whenever his presence has a relation, reasonably substantial, to the fulness of 
his opportunity to defend against the charge.” Gagnon, 470 U.S. at 526, quoting 
Snyder, 291 U.S. at 105-106. Gagnon involved an in camera conference among 
the judge, counsel for one of the defendants, and a juror who expressed concern 
when he noticed a defendant drawing sketches of the jury. The Court held that 
exclusion of the defendants from the conference was not a due process violation 
because they “could have done nothing had they been at the conference, nor 
would they have gained anything by attending.” Id., at 527. In Snyder, the 
Court held that exclusion of the defendant from a jury view of the crime scene 
did not violate due process for the same reason. 291 U.S. 114-115. In McCoy, 
8 F.3d at 497, and United States v. Shukitis, 877 F.2d 1322, 1330 (7th Cir. 1989), 
this Court found no due process violation in the absence of defendants from 


sidebars and in camera conferences because there was no showing that their 


2A defendant’s right to be present at various stages of a criminal prosecution is 
also protected by Fed. R. Crim. P. 48(a), which this Court considers to be broader in 
scope than the due process clause. Smith, 230 F.3d at 309. Petitioner disclaims 
reliance on Rule 43(a) because he says any violation of the Rule is subsumed in his due 
process argument. Rule 43(a) was never at issue in any case because § 2255 relief 
must be premised on jurisdictional or constitutional errors. United States v. 
Timmerick, 441 U.S. 780, 783-784 (1979). 


15 
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absence affected the district court's ability to decide the issues, that their 
presence would have contributed materially to their ability to defend against the 
charges, or that their interests were not adequately represented by defense 
counsel, who were present. See also Smith, 230 F.3d at 310 (defendant absent 
from in chambers conference to decide whether to wait for or excuse tardy juror, 
but his presence could not have contributed to defense). 

The same is true here. Petitioner has never made a showing of how his 
presence at the in camera proceedings could have contributed to his defense, 
other than a claim that he would have insisted on a cause challenge not made 
by counsel to one of the 65 venirepersons who were examined, and would have 
insisted on a peremptory challenge had the cause challenge failed. Br. 16-17. 
However, petitioner’s objection to this juror, Mark Hoffman, is not based 
Hoffman’s exposure to pretrial publicity, which was the limited purpose of the 
in camera voir dire. Petitioner objected to Hoffman because he was involved in 
a domestic relationship with an African-American man and would be personally 
offended by petitioner’s beliefs; was a teacher at the same university where one 
of Benjamin Smith’s victims coached basketball; and lived in the same 
neighborhood as that victim. Br. 21-22. Petitioner was no better situated to 
make a cause challenge based on exposure to pretrial publicity than defense 


counsel. 
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Petitioner also contends that Hoffman should have been excused because 
Hoffman testified at the in camera voir dire (A. 188-193) that Benjamin Smith 
“was told to go do what he had done,” and he believed that petitioner was the one 
who told him. Br. 21. The quoted passage is an accurate representation of the 
record of Hoffman’s void dire. A. 189. Hoffman never said or implied, however, 
that he believed, based on pretrial publicity or anything else, that it was 
petitioner who told Smith what to dois not. A. 188-193. Surely, Hoffman would 
have been excused for cause if anybody at the voir dire had sensed that Hoffman 
believed that, but there was no basis for such a belief. 

Petitioner argues that jury selection is a critical stage of a criminal trial 
(Br. 14-16), but he was not absent during jury selection. He was absent from the 
limited proceedings to determine if there was bias from exposure to pretrial 
publicity, and he is unable to demonstrate that anything happened during those 
proceedings where his presence could have materially aided his defense. 

Petitioner contends that his absence from any part of the trial proceedings 
is structural error, and reversible without a showing of prejudice. Br. 11-12, 14- 
16. He relies primarily on Hopt v. Utah, 110 U.S. 574 (1884) (Br. 15), but Hopt 
was “distinguished” and “limited” by Snyder, 291 U.S. at 106, and the view that 
what occurred here is structural error is incompatible with Gagnon and Snyder. 


The government concedes that the extent of the in camera proceedings here 


17 


Case: 11-3868 Document: 37 Filed: 10/17/2012 Pages: 54 


exceeded what took place in Gagnon and Snyder, but that should not change the 
analysis. Only one subject, the impact of pretrial publicity, was explored. Each 
venireperson was asked, basically, the same questions, with follow-up depending 
on the answers. Tr. Vol. 1 a.m., 31-110; Tr. Vol. 1 p.m., 127-270; Tr. Vol. 2, 6-57. 
Whether the venirepersons examined on this single subject numbered one, two, 
or 65, Petitioner’s presence during the examination could not have helped his 
cause. In Bland v. Sirmons, 459 F.3d 999, 1020-21 (10th Cir. 2006), the trial 
court conducted an in camera voir dire of 32 venirepersons based on the 
potential for bias from exposure to pretrial publicity. The Tenth Circuit still 
employed the Gagnon analysis to evaluate a due process argument, and found 
no error because there was nothing the defendant could have done to materially 
aid his defense. 

Alternatively, petitioner argues that his absence is an error which the 
government must prove harmless beyond a reasonable doubt. Br. 13, 16. There 
is no error to begin with if petitioner’s presence could not have materially 
contributed to his ability to defend against the charges, and the district court’s 
opinion demonstrates it could not. A. 140-141. In the absence of any argument 
that his presence could have materially aided his defense, the defendant in 
McCoy was found to have conceded this point. 8 F. 3d at 497. The only 


argument presented by petitioner, other than vague generalities (Br. 16-17), is 
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the example of venireperson Hoffman. Hoffman was not excusable for cause 
based on an accurate reading of his testimony during the in camera voir dire. 
Petitioner’s presence would not have changed the outcome. 

2. Waiver 

The district court found that petitioner waived his presence at the in 
camera proceedings. A. 135-141, 147. This is a finding of fact, and it is not 
clearly erroneous. The only time the issue of petitioner’s presence came up, 
defense counsel told the district court “Mr. Hale had asked whether I thought he 
should come here. I said I would report back. I said I thought it was okay if he 
was not here.” A. 184-185. The district court took this to mean that petitioner 
had discussed the issue with defense counsel before the in camera proceedings 
began, was advised by counsel that his presence not necessary, and agreed to 
remain in the courtroom. A. 136-137. 

Petitioner disputes this reading of the record. He relies on what the 
district court said immediately following counsel’s comment. The court said 
“Yes, tell him.” Petitioner interprets this to mean that the court was instructing 
counsel to tell petitioner that it was “okay” that petitioner not be present. 
Br. 17-18. This is an unreasonable reading of the record. Counsel had told 
petitioner that it was “okay if he was not here,” and that counsel would “report 


back,” i.e. keep petitioner informed of what was happening during the in camera 


19 


Case: 11-3868 Document: 37 Filed: 10/17/2012 Pages: 54 


proceedings. When the district court said “Yes, tell him,” the court was agreeing 
that counsel should keep petitioner informed. 

The district court also found that there was waiver because whenever 
petitioner disagreed with the actions of counsel he made that known on the 
record. The court cited one example — when petitioner personally addressed the 
court to request more peremptory challenges to excuse African-American jurors 
after counsel declined to do so. A. 136, 202-206. Petitioner calls this line or 
reasoning by the district court ironic, and argues that he in fact did protest his 
absence from the in camera proceedings when he complained about the racial 
makeup of the jury and requested more peremptory challenges. Br. 18. This too 
is an unreasonable reading of the record because the in camera proceedings had 
nothing to do with bias based on race. It had only to do with bias based on 
pretrial publicity. 

Petitioner argues that a waiver of the right to be present must be made by 
the defendant personally, that it cannot be made through counsel. Br. 17. 
United States v. Rodriguez, 67 F.3d 1812, 1816 (7th Cir. 1995) supports this, as 
do cases petitioner cites from other circuits. Br. 17-19. However, Gagnon 
suggests that a personal waiver from the defendant can be found “impliedly” 
from the record. 470 U.S. at 527. “The district court need not get an express ‘on 


the record’ waiver from the defendant for every trial conference which a 
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defendant may have a right to attend.” Id., at 528. That is what the district 
court did here. It implied a personal waiver from petitioner based on the record. 
A. 1386-140, 147. Petitioner was aware that in camera voir dire was taking place 
in his absence because he was in the courtroom as 65 venirepersons went, one 
by one, into chambers for voir dire. His lawyer had told the district court that 
he had discussed with his client the issue of petitioner’s presence, and had 
advised petitioner that he need not be present. There is no reason to suppose 
that this was a false statement. Petitioner did not object to the procedure. The 
district court did not simply accept a waiver made through counsel without 
believing that petitioner had been consulted and had personally agreed with the 
procedure. The court found evidence in the record that petitioner knowingly 
waived his presence, and thus the record refutes petitioner’s claim below (A. 67- 
68, 1 23) that he did not consent to the procedure. 

The district court also correctly distinguished Rodriguez, finding that the 
record there offered no indication the defendant was aware of the proceeding 
from which he was absent, because he was in custody when it took place. A. 187- 
138. No personal waiver could be implied. 

The district court further found evidence of a personal waiver based on the 
obvious strategic advantage for petitioner to remain in the courtroom. A. 137. 


The purpose of the in camera voir dire was to question those venirepersons who 
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been exposed to publicity that could give rise to bias. Candor would make it 
easier to establish bias, and make successful cause challenges, but the 
venirpersons were less likely to be candid with petitioner in the room. The 
negligible value of petitioner’s presence, and the disadvantage of having him 
there, support the district court’s finding that there was a personal waiver. 
3. Procedural Default 

The district court found that this claim was procedurally defaulted because 
it could have been raised on direct appeal but was not. A. 147-151. In § 2255 
proceedings, courts reach the merits of procedurally defaulted claims only if the 
petitioner can show cause for the default and prejudice from the alleged error. 
United States v. Frady, 456 U.S. 152 170 (1982). Cause must be “some objective 
factor external to the defense” that impeded ability to raise issue. Coleman v. 
Thompson, 501 U.S. 722, 753 (1991). The prejudice test for a defaulted claim 
presents a higher hurdle than the prejudice test under the plain error standard 
for forfeited claims on direct appeal. Frady, 456 U.S. at 164-166. Defendant 
must show that the error “worked to his actual and substantial disadvantage, 
infecting his entire trial with error.” Id., at 170 (emphasis in original). If the 
petitioner cannot show both cause and prejudice, he must prove actual 


innocence to gain relief. Bousley v. United States, 523 U.S. 614, 620-623 (1998). 
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Petitioner argues that there was cause for the default because the record 
could not have supported the claim due to ineffective assistance counsel for 
failing to raise it in the district court, and the lack of access to transcripts of the 
in camera voir dire, which, he alleges, counsel falsely told him were under seal. 
Br. 13-14. However, the district court found that petitioner had fired defense 
counsel and gone pro se on August 10, 2004, six months before he filed his notice 
of appeal, and could have raised the issue and made a record then. A. 150-151. 
He also could have asked the court to lift the seal on the transcripts (there 
wasn't one). Id. Finally, the record shows that the transcripts were filed in the 
district court, and were available, in May and June of 2005. Petitioner, who 
represented himself on appeal (A. 49), filed his opening brief on direct appeal on 
June 9, 2005. A. 151. The district court correctly found that he could have 
moved for an extension of time, or for leave to file a supplemental brief. A. 150- 
151. 

Petitioner states that he is actually innocent within the meaning of 
Bousley, but he does not argue the point. He simply says he has made the 
necessary showing. Br. 14. Undeveloped arguments are waived. United States 
v. Stadfeld, 689 F.3d 705, 712 (7th Cir. 2012). In the district court, petitioner 
alleged that he was actually innocent because Judge Lefkow was not the person 


he and Evola were talking about in their December 5, 2002, discussion about 
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exterminating a Jew rat, but the district court correctly distinguished between 
legalinsufficiency and factual innocence for purposes of overcoming a procedural 
default. A. 148. Bousley requires proof of factual innocence. 523 U.S. at 623. 
Petitioner’s argument that Judge Lefkow was not the target being discussed on 
December 5, and that defense counsel performed deficiently for failing to 
understand this (Br. 23-35), is addressed below in Part II. B. 3. 

Neither has petitioner shown prejudice. He argues that there is either 
structural error, or error which the government has failed to show was harmless 
beyond a reasonable doubt. Br. 16-17. That the error was harmful, he contends, 
is shown by the fact that he would have insisted on a cause or peremptory 
challenge to venireperson Hoffman had he been present for the in camera voir 
dire, but as shown above, the reasons petitioner objected to Hoffman being on 
the jury have nothing to do with exposure to pretrial publicity. Compare Br. 16- 
17 (why petitioner objects to Hoffman) with A. 188-193 (in camera voir dire of 
Hoffman). The only statement attributed to Hoffman from the in camera voir 
dire that petitioner believes would have caused him to insist that Hoffman be 
excused is a statement Hoffman did not make — that he believed he had heard 
that it was petitioner who told Benjamin Smith to do what Smith did. Nothing 
here rises to the level of prejudice required by Frady to support relief on a 


defaulted claim. 
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II. Petitioner Has Not Overcome the Presumption That Counsel Made 

Reasonable Strategic Decisions on How to Defend the Case, and 

He Has Not Shown a Reasonable Likelihood That the Outcome 

Would Have Been Different Had Counsel Done Things Differently. 

A. Standard of Review 

This Court reviews the denial of a § 2255 motion for clear error with 
regard to factual findings, and de novo regarding legal conclusions. Swanson v. 
United States, 2012 WL 3590857 at *4 (7th Cir. 2012). 

B. Analysis 

A § 2255 petitioner bears the burden of demonstrating that the 
performance of trial counsel fell below an objective standard of reasonableness, 
and that he was prejudiced in the sense that, but for the alleged errors, there is 
a reasonable probability that the outcome of the proceeding would have been 
different. Strickland v. Washington, 466 U.S. 668, 687-688, 694 (1984). 

The reasonableness of counsel’s performance is evaluated from counsel’s 
perspective at the time of performance. Strickland, 466 U.S. at 689. This 
Court’s review of counsel’s performance is “highly deferential” and there is a 
strong presumption that counsel performed effectively. Berkey v. United States, 
318 F.3d 768, 772 (7th Cir. 2003). “Generally, when an attorney articulates a 


strategic reason for a decision, the court defers to that choice.” United States v. 


Cieslowski, 410 F.3d 353, 360 (7th Cir. 2005). See also Strickland 466 U.S. at 
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690-691. The performance component of the ineffective assistance standard may 
be more demanding on the petitioner than the test for plain error. Swanson, at 
*7 (noting that the plain error standard is not confined to blatant errors, and if 
it were, it would be the same as the performance test on an ineffective assistance 
claim). 

On the prejudice component, “The essence of an ineffective-assistance 
claim is that counsel’s unprofessional errors so upset the adversarial balance 
between defense and prosecution that the trial was rendered unfair and the 
verdict rendered suspect.” Kimmelman v. Morrison, 477 U.S. 365, 374 (1986). 
This is “nearly identical” to plain error review. Swanson, 2012 WL 3590857 at 
*7. 

In denying petitioner’s motion, the district court stated its belief that 
“defense counsel did an excellent job in a case with extremely difficult facts.” 
A. 180. 

1. Absence from the in Camera Voir Dire 

Counsel performed effectively because they conferred with petitioner 
regarding whether petitioner should be present for the in camera voir dire, and 
advised him that “it was okay if he was not here.” A. 185. The record 
affirmatively refutes petitioner’s contention that counsel “failed to consult” him 


on this issue. Br. 20. There was an obvious strategic reason to proceed in this 
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way. The venirepersons were likely to be more candid without petitioner in the 
room, and candor would make cause challenges easier. Nor was petitioner 
prejudiced. There is nothing he could have done to advance his defense, and his 
presence might have inhibited responses to questions. The district court 
properly rejected this claim on these grounds. A. 135-141. 
2. Jury Selection 

Counsel performed effectively selecting a jury because they refrained from 
exercising peremptory challenges based on race, which would have violated the 
equal protection clause as construed in Batson v. Kentucky, 476 U.S. 79 (1986) 
and Georgia v. McCollum, 505 U.S. 42 (1992) (applying Batson to criminal 
defendants use of peremptory strikes). Petitioner complains that counsel 
allowed five African Americans to be seated on the jury, while striking several 
whites, and did not strike Mark Hoffman on the ground that although white, he 
had an African American domestic partner. He argues that challenges to 
Hoffman and the African American jurors, either cause or peremptory, would 
not have been based on race, but on their antipathy toward his white 
supremacist beliefs, evidence of which was sure to come out at trial. Br. 20-21. 
This is a disingenuous argument. Antipathy toward petitioner’s beliefs is not 
confined to non-whites, nor is the degree of repugnance unique to non-whites, yet 


it is only African Americans, and a Caucasian with an African American 
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domestic partner, that petitioner wanted removed. Race was the basis. Counsel 
are not ineffective for refraining to do what the law forbids, United States v. 
Evans, 92 F.3d 540, 544 (7th Cir. 1996), and the district court properly rejected 
this argument on this ground. A. 132. 

The district court also rejected this argument because the voir dire 
established that none of the jurors petitioner wanted removed was excusable for 
cause (A. 182-135), and indeed, petitioner does not raise an independent 
argument that the record establishes that demonstrably biased jurors were 
impaneled. He has not shown that he was prejudiced, as Strickland defines 
prejudice. He contends that juror Hoffman’s assurances that he could be 
impartial should not have been taken at face value, and that counsel’s failure to 
remove an obviously biased juror can constitute ineffective assistance (Br. 21- 
23), but the district court found that Hoffman was not excusable for cause, and 
that the voir dire was adequate to qualify him to serve. A. 183-134. 

3. Theory of Defense 

Petitioner makes several interrelated arguments around the theme that 
counsel were ineffective for presenting a theory of defense that the idea to have 
Judge Lefkow murdered originated with Evola, and that petitioner was 
entrapped by the government. He argues that counsel failed to understand the 


import of the evidence, and that the evidence proved his actual innocence, 
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because it demonstrated that the “Jew rat” petitioner wanted to have killed was 
not Judge Lefkow, but James Amend, one of the lawyers who represented the 
Foundation in the trademark suit against the World Church, and that once he 
understood Evola to be referring to a planned murder of Judge Lefkow, he 
rejected the plan. Br. 23-35. 

The district court found this general argument unpersuasive for three 
reasons. First, the most plausible interpretation of the evidence was that 
petitioner and Evola were discussing a plan to murder Judge Lefkow from the 
outset. Second, petitioner’s theory of actual innocence is implausible because if 
he had believed that the plan was to murder Amend, which he approved, and 
that Evola was later talking about murdering Judge Lefkow, which he opposed, 
this would have been made explicit in the recorded conversations, and it was not. 
Third, the actual innocence theory would have been highly risky given that it 
concedes petitioner’s solicitation of a murder when the most probable target was 
Judge Lefkow. A. 84-86. 

Counsel did not fail to understand the facts, and were not ineffective in 
pursuing the defense theory they did. Petitioner alleged that he repeatedly 
informed counsel that he did not believe Judge Lefkow was the “Jew rat” he and 
Evola were discussing until late in the game. A. 86. There is no showing that 


counsel were not familiar with what the evidence was, so the choice of a theory 
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of defense was an informed strategic decision, made with awareness of the 
alternatives. Such a decision can almost never support a finding of deficient 
performance. Cieslowski, 410 F.3d at 360. Petitioner was not prejudiced, 
because the most plausible interpretation of the evidence is that the plan all 
along was to murder Judge Lefkow, and none of the potential defense evidence 
petitioner claims should have been presented but was not would have changed 
that. 
a. The word “It” 

On November 19, 2002, Judge Lefkow issued the order directing the World 
Church to cease all acts infringing the Foundation’s trademark. A. 49-50. On 
November 29, 2002, petitioner sent out a mass e-mail to his followers captioned 
“Rigged Court System Declares War on Church,” in which he referred several 
times to Judge Lefkow, said that she had a Jewish surname, called her “a 
corrupt judge,” and said that the order was issued by “the Jewish Occupational 
government.” A. 312-313. On December 4, 2002, petitioner sent an e-mail to 
Evola asking him to find the home addresses for four people; Judge Lefkow, 
“Probable Jew or married to Jew,” James Amend, “Jew,” and two other lawyers 
who represented the Foundation, “Jew” and “Traitor White.” A. 314. 

On December 5, 2002, Evola went to petitioner’s residence and their 


conversation was recorded. A. 315. Evola acknowledged receiving the 
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December 4th e-mail about wanting the home addresses of “the Jew judge” and 
“the other rats.” A. 318-319. Evola told petitioner that he was working on 
getting the addresses, and then asked, “when we get it, we gonna exterminate 
the rat?” A. 319. 

Petitioner contends that counsel assumed that “it” referred only to Judge 
Lefkow’s home address, not all four addresses he had asked Evola to find, and 
thus failed to appreciate that whenever petitioner and Evola referred to a “Jew 
rat” in their communications, they were referring to Amend, not Judge Lefkow. 
This is incorrect. Counsel cross-examined Evola on the point that the 
December 4th e-mail called for four addresses, and that petitioner was “in the 
process of getting people’s addresses.” Tr. Vol. 9, 76, 79. 

Petitioner cites the transcript at A. 292, part of the cross-examination of 
Evola, and argues that this supports his argument that counsel mistakenly 
believed the word “it” in the December 5 conversation meant only Judge 
Lefkow’s address. Br. 25-26. This is a misreading of the record. On December 
5, Evola referred to the e-mail “about the Jew judge... you wanting his address 
and the other rats.” A.318-319. At the time, Evola believed the “Jew judge” was 
aman. A. 293. Counsel cross-examined Evola about the reference to “he,” and 
made the point that petitioner did not correct Evola and tell him the judge was 


female. A. 292-293. This supports the notion that when Evola asked about 
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exterminating the rat, petitioner believed they were talking about Amend. 
Counsel did not fail to understand the evidence, and the district court correctly 
rejected this argument on these grounds. A. 87-91. The court added that when 
Evola singled out the “Jew judge” and lumped the rest of the “rats” together, and 
then asked if the plan was to “exterminate the rat,” petitioner would be more 
likely, not less, to believe “the leader of the group [rather] than one of several 
unnamed rats” was the topic of discussion. A. 88-89. 


b. Failure to Present Available Evidence to Support 
the Actual Innocence Defense 


Petitioner argues that there was evidence available to support his actual 
innocence theory of defense that counsel failed to present. Br. 28-29. Items a-e, 
andi and j, on petitioners list cite petitioner’s own declarations in support of his 
§ 2255 motion, so he is arguing that counsel were ineffective for failing to call 
him to testify at trial. Hale wanted to testify at trial, but only on certain topics. 
Counsel moved to bifurcate the counts to make this possible, but the motion was 
denied. Petitioner executed a written waiver of his right to testify, and was 
question on the record about it by the district court. A. 142. Counsel were not 
ineffective for filing to call petitioner to testify at his trial. As the district court 
found, had petitioner testified, he would have been subject to cross-examination 


regarding, among other things, matters the court had prevented the government 
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from bringing out in its case on the ground that they were prejudicial. A. 148- 
144. Further, the advice to petitioner not to testify was not made in ignorance 
of the facts of the case, as discussed in Part II. B. 3. a. above. 

Item f on petitioner’s list refers the tape of the December 5, 2002 
conversation between petitioner and Evola, which was in evidence. A. 320. 
Evola refers to “Jew judge, lawyer, rat,” (id.), and petitioner contends this proves 
that the “Jew rat” was a lawyer, not a judge. Br. 28. The recording does not 
prove this. 

Items g and A on the list refer to witnesses who would have testified that 
petitioner and Evola called Amend a “Jew rat.” The district court found that this 
would have been cumulative of evidence already before the jury, and it would not 
have been helpful. As the district court pointed out, Evola testified that “rat” 
and “traitor” were terms frequently applied to anyone who stood against the 
church, and that Amend was considered a traitor. A. 92. Petitioners 
December 4, 2002 e-mail to Evola specifically identified Amend as “Jew.” A. 314. 
It would come as no surprise to the jury to hear that petitioner and Evola called 
Amend a “Jew rat.” Failure to present cumulative evidence, especially evidence 
with so little impact, is not deficient performance. United States v. Thompson, 


286 F.3d 950, 967 (7th Cir. 2002). 
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Item k on the list alleges “Numerous witnesses would have testified to and 
corroborated these facts and other exculpatory evidence.” Almost 40 pages of 
material in the district court record are cited, but there is no explanation of what 
those pages refer to, and no argument. This waives the claim. Incorporation by 
reference to papers filed below is improper. “A brief must make all arguments 
accessible to the judges, rather than ask them to play archeologist with the 
record.” DeSilva v. DeLeonardi, 181 F.3d 865, 867 (7th Cir. 1999). It also evades 
the word limitation, id., at 866, and petitioner’s brief had only 16 words to spare. 

Petitioner also argues that counsel misled the jury by not making clear 
that the evidence shows the original plan was to murder Amend, and that when 
Evola later changed the plan to target Judge Lefkow, petitioner sincerely wanted 
no part of it. Br. 29-30. As noted above, the district court rejected this 
contention, finding that petitioner’s proposed defense was riskier and less 
plausible than the one presented. A. 84-86. 


C. Failure to Have the December 5, 2002 Tape 
Analyzed 


Petitioner argues that counsel were ineffective for failing to have this tape 
professionally analyzed because he believes that when Evola started talking 
about the “Jew judge,” and followed with “you wanting his address and the other 


rats” (A. 319), what he really said was “his address and all his rats.” Br. 32. 
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Petitioner contends that his version proves conclusively that an attorney, not a 
judge, was the target. This is dubious because Evola testified that at the time 
of the conversation, he thought Judge Lefkow was a man. A. 293 

The district court rejected the argument for two reasons. First, given the 
context of the entire conversation, petitioner’s version “makes little, if any, 
difference.” A. 28. Second, petitioner had access to the tape from the outset of 
his direct appeal through the filing of his § 2255 motion, a period of about two 
years, and he had filed a written certification that his family was prepared to 
pay for the analysis, but he never had the tape analyzed. Jd. A claim of 
ineffective assistance cannot be based on unfounded allegations. 

4. The District Courts Understanding of the Case 

Petitioner argues that the district court misunderstood his ineffective 
assistance claim in ways that had a material impact on its decision to deny the 
§ 2255 motion. First, he argues that the court wrongly assessed his actual 
innocence defense, the one that counsel should have presented to the jury but 
did not. According to petitioner, the district court incorrectly believed that this 
alternative defense depended on admitting that petitioner solicited a murder, 
but that the target was Amend, not Judge Lefkow. Petitioner contends that his 
alternative defense did not require admission to the solicitation of any murder. 


Br. 32-34 (points 1 and 3). 
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This claim was made in the Rule 59(e) motion, and rejected on the merits 
in the order denying the motion. The district court had difficulty reconciling the 
claim that there was no solicitation at all with the evidence. A. 172-173. After 
talking about exterminating a “Jew rat,” petitioner told Evola “If you wish to, ah, 
do anything yourself, you know, you can.” He followed this with “So that makes 
it clear.” Evola said “Consider it done” and petitioner said “Good.” A. 319. On 
December 9, 2002, petitioner received an e-mail from Evola in which Evola wrote 
about having found an exterminator, and that the exterminator thought he had 
“located her. He is working to get rid of the femala [sic] rat right now.” This 
could only refer to Judge Lefkow, or some other female rat theat Evola and 
petitioner had never spoken of before. Petitioner opened the e-mail, but did not 
respond that Evola was not to harm Judge Lefkow. A. 52. Then, during a 
December 17, 2002 conversation with petitioner, Evola said “That Jew rat you 
know, she gotta go down I guess, you know.” A. 343. Petitioner said that he 
could take no part in that, people should act “according to the dictates of their 
own conscience.” A. 341. Petitioner added that if he were to read in a 
newspaper that “something happens to certain creepy people, people that I don’t 
like” it would put “a smile on my face.” A. 350. 

Nevertheless, the district court considered the viablity of the alternative 


defense without an admission that the murder of Amend was solicited, and 
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found that the defense actually presented was not an unreasonable choice. The 
district court understood petitioner’s alternative theory of defense perfectly well. 

Second, petitioner argues that the district court does not know the law, 
and erroneously believed that his alternative theory of defense would not have 
worked because it would not have proved his innocence, i.e., that reasonable 
doubt is insufficient to warrant acquittal and that a defendant must prove his 
innocence. Br. 33. He bases this argument on the district court’s choice of the 
word “refute” in a footnote. Id. The court was addressing petitioner’s claim that 
witnesses should have been called to testify that he referred to Amend as the 
“Jew rat.” The court stated its belief that this would not “refute” the 
government’s argument that the “rat” in the conversation was the “Jew judge.” 
A. 90, n. 17. This does not reflect ignorance of the law. “Article III judges are 
presumed to know the law.” United States v. Kezerle, 99 F.3d 867, 870 (7th Cir. 
1996). 

Third, petitioner argues that the district court improperly considered the 
plausibility of the government’s theory of the case only in light of the evidence 
presented at trial, and did not consider his ineffective assistance claim in light 
of the exculpatory evidence that could have been admitted, but was not. Br. 34- 
35. To the contrary, the district court considered the evidence proffered in the 


§ 2255 proceeding. It discounted petitioner’s own declarations because petitioner 
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waived his right to testify at trial and counsel were not ineffective for failing to 
callhim. A. 142. The court also considered the declarations of other witnesses, 
and found them to cumulative and of little import. A. 92. 

5. Use of the Church’s Books 

Defense counsel used two books that are central to the World Church’s 
philosophy during the cross-examination of government witness Jon Fox. The 
books were The White Man’s Bible and Nature’s Eternal Religion. A. 370-371. 
Passages from both books, which promote racism and white supremacy, were 
read into the record. A. 263-272. Petitioner contends counsel were ineffective 
for introducing this inflammatory evidence. Br. 35-36. 

The district court rejected this claim because use of the books turned out 
to be a successful strategy. Petitioner was acquitted on the counts that were 
largely based on Fox’s testimony. A. 123-124. 

Petitioner disputes the impeachment value of the books, and claims that 
their use did more harm than good to his defense (Br. 35-36), but the district 
court found that this was an informed, considered strategic decision, and the 
court refused to second-guess it. A. 123-124. There was other evidence of 
petitioner’s racist, white supremacist beliefs, from the eulogy at Benjamin 
Smith’s funeral (A. 50), to the talk of exterminating a “Jew rat” (A. 318-319), to 


the sign-off on petitioner’s e-mail declaring war on Judge Lefkow (RAHOWA! — 
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racial holy war). A. 313. There was little to lose and something to gain by using 
the books to cross-examine Fox. 
6. The Reasonableness of the Defense Presented 

In denying the post-trial motions, the district court commented that it was 
unlikely that any reasonable jury would have found reasonable doubt based on 
the defense presented. A. 19-20. In denying the § 2255 motion, the court said 
that the choice of a defense theory was not objectively unreasonable. A. 167. 
Petitioner argues that both cannot be true. Br. 36-37. This suggests that 
regardless of the facts of a case, counsel are ineffective unless they come up with 
a defense theory that has a good chance of winning an acquittal, but no authority 
is cited to support the argument. 

In any event, in denying the § 2255 motion, the district court was 
comparing the reasonableness of the defense presented with the defense 
petitioner argues should have been presented. Petitioner’s contention that the 
choice made by counsel in pursuing a defense was defective because they did not 
understand the facts of the case (Br.37) is answered above in Part II. B. 3 above. 

7. This Court’s Trademark Opinion 

Petitioner argues that counsel were ineffective for failing to object to the 

admission of this Court’s opinion in the trademark litigation between the World 


Church and the Foundation. The opinion contains a passage stating that a 
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predecessor to the World Church judgment-proofed itself by dissolving after it 
was found liable for damages for orchestrating a murder. This came out during 
the government’s redirect examination of Amend. A. 232-237. Petitioner 
contends that this was inflammatory, and took counsel by surprise because they 
had not even read the opinion. Br. 37-39. 

The district court rejected this claim because counsel objected to the use 
of the opinion, but the objection was overruled. A. 121-122. Petitioner counters 
that it was not enough to object to the “use” of the opinion, that counsel should 
have objected to the “admission” of the opinion. Br. 37. It is hard to tell the 
difference. In any event, if the district court was going to allow the government 
to “use” the opinion, the court was not going to sustain an objection to its 
“admission.” 

Petitioner further argues that counsel should have asked for a limiting 
instruction (Br. 37), but the district court found that the omission to do so was 
reasonable trial strategy, citing United States v. Gregory, 74 F.3d 819, 823 (7th 
Cir. 1996) “Gf a lawyer cannot stop admission of evidence, ‘it is perfectly rational 
to decide not to draw further attention to it by requesting a limiting 


instruction).” A. 122. Petitioner has no answer for this. 
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8. Cross of Evola on Yonkers 

On cross-examination of Evola, counsel elicited testimony that petitioner 
had solicited John Yonkers to do what Benjamin Smith had done. A. 124. The 
government objected on hearsay grounds, and a sidebar followed. A. 125. 
Counsel explained that he intended to show that the Yonkers solicitation never 
happened, that Evola made it up, that it was part of a pattern of falsehoods on 
Evola’s part, and that it was Evola who tried to persuade petitioner take action 
against Judge Lefkow rather than the other way around. Jd. The district court 
sustained the objection. Id. 

Petitioner argues that this was ineffective. He cites White v. McAninch, 
235 F.3d 988, 997-1000 (6th Cir. 2000) for the proposition that eliciting 
testimony damaging to the client in order to prove that the testimony is false, 
and so other testimony by the witness is probably false as well, is an 
unreasonable trial strategy. Br. 39-40. The district court distinguished White, 
which involved a situation where defense counsel was reacting to a development 
at trial that had not been planned for, a “fly-by-the-seat-of-the-pants strategy.” 
A. 127. This fact was central to the outcome in White. A. 126-127. Here, on the 
other hand, counsel was not reacting in the heat of the moment to an unforeseen 
development. A. 127. “Far from being unprepared to deal with unanticipated 


damaging testimony, counsel’s move was a calculated strategy that had been 
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thought about in advance, not a tactic that is outside the wide range of 
professional competence.” Jd. The district court was correct. 

Petitioner argues that because the testimony was obviously objectionable 
as hearsay, counsel should have sought a ruling on it before he elicited it. 
Br. 39-40. Counsel probably believed the government would not object. Indeed, 
the objection surprised the district court (“Surprisingly, the government 
objected”). A. 125. 

9. Preparing Petitioner to Testify 

Petitioner argues counsel were ineffective for not preparing him to testify. 
Br. 40. Petitioner wanted to testify, but only on a limited set of topics, which the 
district court would not allow. A. 142. Petitioner executed a written waiver of 
his right to testify and was questioned about it in open court. Id. 

Petitioner contends that counsel’s failure to prepare him to testify was 
what prompted the waiver, and that this amounted to ineffective assistance. 
Br. 40. He made the same assertion below, but the district court did not believe 
it. “It staggers the imagination that Hale, an attorney, who showed no 
hesitation in informing the court that he disagreed with his attorneys on 
peremptory challenges and wanted more of them, would not have raised this 
issue during the court’s colloquy with him concerning his waiver of his right to 


testify. Hale’s explanation now that he wanted to testify but didn’t because his 
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lawyer failed to prepare him, is simply ‘too facile’ to avoid his explicit waiver” 
(quoting United States v. Boyd, 86 F.3d 719, 722-723 (7th Cir. 1996)). 

Petitioner’s assertion that he only executed the waiver because of his 
lawyer’s incompetence is contradicted by the record. Among the questions he 
was asked during the colloquy was this: “Are you making that decision not to 
testify voluntarily, of your own free will, without any coercion, duress, or 
improper influence of any kind from any source?” He answered “Yes.” Tr. Vol. 
10, 35. His argument here should be rejected. 

10. Counsel’s closing Argument 

Petitioner argues counsel was ineffective because, in closing argument, he 
was harshly critical of petitioner’s racist beliefs. Br. 40-41. The district court 
found that this was a reasonable strategy, because counsel would probably have 
lost credibility with the jury had it appeared that petitioner had found “a 
kindred spirit to defend him.” A. 145. Petitioner does not disagree, but contends 
only that counsel went further than he needed to in order to distance himself 
from petitioner. Br. 41. The fact remains that the theme of the closing 
argument was that petitioner’s beliefs, abhorrent as they may be, were no basis 
to convict. Tr. Vol. 11, 45-51. “...He that would make his own liberty secure, 
must guard even his enemy from oppression, for if he violates this duty, he 


establishes a precedent that will reach himself..” Id., at 47. 
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Petitioner levels his most serious criticism at counsel’s statement that he 
deserved to be convicted on a moral basis. Br. 41. This is not what counsel said. 
He said that the jurors “might be tempted to ignore how terrible, how weak, how 
pathetic this evidence is and simply convict, because he deserves it on a moral 
basis.” Tr. Vol. 11, 48. That statement was followed by this: “But we don’t do 
that in this country.” Id. 

Nor can petitioner show prejudice. Characterizing petitioner’s beliefs as 
vile did not increase the harm caused by the evidence of those beliefs. Petitioner 
cites Hale v. Gibson, 227 F.3d 1298, 1314 (10th Cir. 2000) (Br. 41), in support of 
his argument that demonstrated animosity between counsel and a defendant 
warrants evaluation of counsel’s performance with a more critical eye, but Hale 
affirmed the finding that counsel was not ineffective. Petitioner does not 
establish how milder criticism of his beliefs would likely have led to acquittal. 

11. Cumulative Impact 

Petitioner argues that even if none of his claims of deficient performance 
and prejudice individually merits relief, the cumulative impact of those 
deficiencies does. Br. 41-48. As the district court put it, “ten times zero is still 
zero. A. 146. Counsel’s performance must be assessed as a whole, and the 
number of instances of alleged deficient performance does not effect the 


assessment. Peoples v. United States, 403 F.3d 844, 848 (7th Cir. 2005). If none 
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of the allegations is found to be error, or if the few that are questionable are 
weak, there is no basis for granting relief on cumulative impact. United States 
v. Vallone, 2012 WL 4465230 at *47 (7th Cir. 2012). The district court correctly 
rejected this argument. 

12. Denial of an Evidentiary Hearing 

The district court denied an evidentiary hearing on the ground that record 
conclusively showed that petitioner is not entitled to relief. This is the correct 
standard. Galbraith v. United States, 313 F.3d 1001, 1009 (7th Cir. 2002). This 
Court reviews the denial of an evidentiary hearing for abuse of discretion. Id. 

There was no abuse of discretion. Petitioner fails to identify with any 
specificity a single issue of material fact that could not be decided without an 
evidentiary hearing. He points only to “numerous affidavits and declarations,” 
including his own, that state claims which could warrant relief. Br. 43-44. 
Petitioner’s failure to develop this argument waives it. United States v. 
Stadfeld, 689 F.3d 705, 712 (7th Cir. 2012). 

As noted above, the district court correctly found that petitioner’s 
testimony would not have made a difference at trial because he waived his right 
to testify, and other uncalled witnesses had only cumulative evidence to offer. 
Claims such as that petitioner was denied the right to be present during the in 


camera voir dire, which are refuted by the record—the district court’s finding of 
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a personal waiver by petitioner is not clearly erroneous—also do not call for a 
hearing. Cooper v. United States, 378 F.3d 638, 641 (7th Cir. 2004). 
CONCLUSION 
For these reasons, the United States respectfully requests that this Court 
affirm the judgment of the district court. 
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